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Statutes or Regulations 

• AS 04.09.320 
• AS 04.09.330 
• AS 04.09.340 
• AS 04.09.700 

 
Advisory 
The Alcohol and Marijuana Control Office (“AMCO”) is tasked with enforcing statutes enacted 
by the state legislature under Title 4 and regulations adopted by the Alcoholic Beverage Control 
Board. In 2022, the state legislature enacted Senate Bill 9, which imposed restrictions on 
brewery and winery retailer licensees with respect to live music, entertainment, and other 
activities on licensed premises where alcohol consumption occurs. 
 
On January 14, 2026, the Alaska Superior Court issued a decision in Zip Kombucha, et al. v. 
Kevin Richard, et al., 3AN-24-04842CI, declaring “AS 04.09.320(e)(1), 04.09.320(g)(1), AS 
04.09.330(e)(1), and AS 04.09.330(g)(1) unconstitutional in part, and AS 04.09.700 as 
unconstitutional in entirety pursuant to the First Amendment of the United States Constitution 
and Article 1, Section 5 of the Alaska Constitution.” A copy of the court’s decision is attached. 
 
Please be advised that, although the superior court’s decision is controlling law, the relevant 
statutory provisions have not been amended by the state legislature to reflect that ruling. 
Nevertheless, as explained in footnote 92 of the court’s decision, certain portions of the statutory 
language have been invalidated. Those portions are therefore no longer enforceable. 
 
The court’s decision did not consider or rule on the constitutionality of the mirror restriction on 
speech under AS 04.09.340, which applies to distillery retail licenses. However, the Department 
of Law has advised that the reasoning of the superior court’s decision in Zip Kombucha would 
also apply to any case involving a distillery retail license.  
 
Furthermore, the superior court observed that “there may be some ‘organized games or 
tournaments’ that remain valid under the act because they are not speech or expressive conduct, 
but qualify as ‘activities that directly promote or educate customers about the [licensee’s] 
products, processes, or establishment.” The Department of Law has advised that the restriction 
on such activities would need to be considered in the future on a case-by-case basis with 
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particular consideration given to whether the proposed activity directly or indirectly promotes or 
educates about products, processes, or the licensed establishment. 
 
A copy of Department of Law’s legal memorandum is attached and will be used to inform 
AMCO’s implementation of superior court’s decision in the Zip Kombucha case. 
 
Therefore, AMCO will no longer be accepting or requiring a permit or fees for live music or 
entertainment events held by breweries, wineries, or distilleries. In addition, AMCO will not 
pursue enforcement action against licensees based on the portions of AS 04.09 that were deemed 
unconstitutional by the Alaska Superior Court. 
 
 
Sincerely, 
 

 
 
Kevin Richard 
Director 
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Implementing the superior 
court’s order in Zip 
Kombucha and consideration 
regarding activities allowed 
at distillery retail licenses 

 
 This memorandum provides confirmation that the State of Alaska will not appeal 
the superior court’s order granting summary judgment in Zip Kombucha, et al. v. Kevin 
Richard, et al., 3AN-24-04842CR.1 Because the order concludes that various sections of 
statutes that affect the powers and duties of the Alcoholic Beverage Control Board and 
Alcohol Marijuana Control Office (AMCO) are unconstitutional, this memorandum 
provides brief advice on how the agency should implement that decision, including 
considerations for regulating activities at a distillery retail licensed premises.  
 
 The superior court’s order concluded that mirror restrictions on activities under 
AS 04.09.320, which applies to brewery retail licenses, and AS 04.09.330, which applies 
to winery retail licenses, violate the licensee’s right to free speech, as does AS 04.09.700, 
which relates to live music and entertainment permits. The final judgment in this case 
will prohibit the board and AMCO from enforcing these provisions of title 4. Although 
the superior court’s decision is the law, it does not actually amend the Alaska Statutes. 
However, footnote 92 of the order illustrates that it should be interpreted to strike the 
following language: 
 

(e) Except as provided under (g) of this section and AS 
04.09.700, the holder of a [brewery/winery] retail license may 
not (1) allow live music or performances, disc jockeys, 
karaoke, televisions, pool tables, dart games, or organized 
games or tournaments on the premises where the 
consumption occurs; 
 
(g) The holder of a [brewery/winery] retail license may allow 
on the premises where the consumption occurs (1) activities, 
presentations, television or video displays, or other 

 
1  Order Granting Plaintiffs’ Motion for Summary Judgment in Part and Denying 
Defendants’ Motion for Summary Judgment, Jan. 14, 2026 (“Order”).  
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displays that directly promote or educate customers about the 
[brewery’s/winery’s] products, processes, or establishment[.]2 

 
 In implementing this order, neither the board nor AMCO should take or threaten to 
take any enforcement action against a brewery or winery that allows televisions or live 
music or performances, including DJs or karaoke, where consumption occurs. And 
AMCO should not accept applications or fees for permits for live music or entertainment 
events. If AMCO receives an application for or a question about such a permit, it should 
explain that a permit is not needed.  
 
 The court observed that “there may be some ‘organized games or tournaments’ 
that remain valid under the act because they are not speech or expressive conduct, but 
qualify as ‘activities that directly promote or educate customers about the [licensee’s] 
products, processes, or establishment.”3 Any future question about such an activity would 
have to be considered on the facts presented with particular consideration given to 
whether the proposed activity directly or indirectly promotes or educates about products, 
processes, or the establishment.  
 
 The court’s decision did not consider or rule on the constitutionality of the mirror 
restrictions on speech under AS 04.09.340, which applies to distillery retail licenses. But 
the legislative history of these restrictions establishes the State’s interest in regulating 
these activities at a distillery was the same as at a brewery or winery. Therefore, the 
reasoning of the court’s order in Zip Kombucha would apply to any case involving a 
distillery retail license, and it would be unconstitutional to enforce the restrictions on 
“live music or performances, disc jockeys, karaoke, televisions . . . on the premises where 
the consumption occurs.” Applying the court’s conclusion to AS 04.09.340 would lead to 
an interpretation that strikes the following language 
 

(e) Except as provided under (g) of this section and AS 
04.09.700, the holder of a distillery retail license may not (1) 
allow live music or performances, disc jockeys, karaoke, 
televisions, pool tables, dart games, or organized games or 
tournaments on the premises where the consumption occurs; 
 
(g) The holder of a distillery retail license may allow on the 
premises where the consumption occurs (1) activities, 
presentations, television or video displays, or other 
displays that directly promote or educate customers about the 
distillery’s products, processes, or establishment[.] 

 
2  Id. at 23, fn. 92.  
3  Id. at 23 (edits in original). 
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The fact that this statute has not been challenged leaves the board in an awkward 
position where it is supposed to administer and enforce title 4 but it also knows that doing 
so for AS 04.09.340(e)(1) and (g)(1) would be subject to an immediate constitutional 
challenge. As likely as it is that such a challenge would succeed, I cannot point to 
dispositive authority that authorizes the board and AMCO to affirmatively disregard 
those restrictions.  

However, there is what I believe would be persuasive authority that the board 
would be justified in not enforcing the speech restrictions at a distillery if the question 
were ever to be presented to a court. In O’Callaghan v. State, Director of Elections, the 
Alaska Supreme Court determined that “the executive branch may abrogate a statute 
which is clearly unconstitutional under a United States Supreme Court decision dealing 
with a similar law, without having to wait for another court decision specifically 
declaring the statute unconstitutional.”4 Here, we are considering “a statute which is 
clearly unconstitutional under a [superior court] decision dealing with a [nearly identical] 
law.” But unlike the division of elections in O’Callaghan, which had to determine how to 
operate an election in light of what were clearly unconstitutional procedures, the board 
here is considering whether and how to enforce unconstitutional restrictions on speech at 
a distillery. While it seems like this same reasoning would apply in this case, these 
distinctions (U.S. Supreme Court v. superior court and to administer election v. 
disciplinary enforcement), suggest some caution is warranted. 

As uncomfortable as this position is, the board and AMCO are left to exercise 
discretion on a case-by-case basis when considering how to administer and enforce the 
speech restrictions in AS 04.09.340 while also administering and enforcing the rest of 
title 4. If the board or AMCO has questions about the exercise of this discretion, please 
let us know.  

cc: Janice Hill, Doug Moore, Diane Thompson, Jane Sawyer, Joseph 
Bankowski, Rebecca Hattan, Andrew Bocanumenth 

4 O’Callaghan v. State, Director of Elections, 888 P.2d 1302, 1304 (Alaska 1995), 
supplemented sub nom O’Callaghan v. State, 914 P.2d 1250 (Alaska 1996). 
























































